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DETAILED ACTION 


Response to After Final Office Action and Interview 


This is a response to the Interview of May 5, 2003 and the After Final Office 
Action dated May 9, 2003. Applicant during the interview agreed to amend the claims to 
define over the prior art in order to further prosecution by placing the case in condition 
for allowance. However, no amendment was received. The examiner attempted to 
contact applicant's attorney, Mark Garzia, numerous times in June, July, September, 
November, December and March. Numerous phone messages were left to check the 
status of the amendment. However, no phone calls were returned. The examiner 
spoke with Mr. Garzia the week of March 22, 2004. Mr. Garzia stated the amendment 
was sent in and agreed to fax a copy of the amendment and certificate of mailing. 
However, as of March 30, 2004, the fax was not received. Again the examiner 
attempted contact Mr. Garzia and four telephone messages were left with Mr. Garzia on 
March 29, 2004 to request the fax. However, no return phone call was provided nor a 
fax. Thus, an office action is necessary. Claims 12-18 are withdrawn from 
consideration, being drawn to a non-elected group. 

1 . Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. 
Applicant, in the After Final Office Action stated that since claims 10 and 1 1 were 
inadvertently not addressed in the Non-final Office Action, finality should be withdrawn. 
The examiner inadvertently did not directly state the rejection of claims 10 and 1 1 . 
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However, the subject matter of the claims was discussed in the Non-final Office Action. 
Nonetheless, finality will be withdrawn. 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

3. Claims 1-6, 20, and 21 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Rhind. 

Regarding claim 1 , Rhind discloses a combustion system for use in a gas 
burning heater having a circularly-shaped burner tube (3a) with a plurality of gas exit 
holes (5) on one side and means (1 ) for feeding a controlled amount of gas thereto, as 
recited in lines 33-54; a burner with a set diameter; a first conical frustum section (such 
as 14 and associated components where it tapers) having a pre-determined first pattern 
of orifice ports with a basal end having a diameter proximate the diameter of the burner 
tube and a smaller diameter distal end, the basal end of the first conical frustum section 
being attached to the burner tube at a position radially inward from the gas exit holes, 
as recited in lines 74-89, and seen in figures 1 and 2; and a second conical frustum 
section (such as 9/10 and associated components) having a pre-determined second 
pattern of orifice ports having a basal end and a larger diameter distal end where the 
basal end of the second conical frustum section has a diameter proximate the diameter 
of the burner tube and is attached to the burner tube proximate the plurality of gas exit 
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holes at a position radially outward from the gas exit holes, as seen in figures 1 and 2. 
Element 9/10 and associated components connects to the burner at 5a and has a larger 
diameter distal end. Further Rhind discloses a first conical frustum section having a 
pre-determined first pattern of orifice ports, as seen in figure 2 and a first conical 
frustum section having a basal end having a diameter proximate the diameter of the 
burner tube where the basal end of the first conical frustum section is attached to the 
burner tube proximate the plurality of gas exit holes at a position radially inward from the 
gas exit holes, as seen in figure 2. Given the broad nature of the word "proximate," it 
can be considered that the frustum section is attached proximate to the plurality of gas 
exit holes. This was further discussed in the interview and the examiner demonstrated 
how Rhind accomplished the claim limitations. See also claim 9 of Rhind. 

Regarding claim 2, Rhind discloses that as applied to claim 1 , as well as, gas exit 
holes (5) that are equally spaced around the gas tube, as seen in figures 1-2. 

Regarding claim 3, Rhind discloses that as applied to claim 2, as well as, gas exit 
holes (5) that are a predetermined diameter, as seen in figures 1 and 2. 

Regarding claim 4, Rhind discloses that as applied to claim 3, as well as, gas exit 
holes (5) that are orthogonally positioned to a plane defined by the circularly -shaped 
burner tube, as seen in figures 1 -3. 
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Regarding claims 5 and 6, Rhind discloses that as applied to claim 1, as well as, 
a predetermined first and/or second pattern of orifice ports that are arranged in a spiral 
- shaped pattern, as seen in figures 1 and 2. 

Regarding claim 20, Rhind discloses combustion system for use in a gas burner 
having a circularly-shaped burner tube (such as 3a) having a plurality of gas exit holes 
(such as 5) on one side, where the burner has a diameter determined by the desired 
output of the gas burner heater (necessary); means for delivering as to the burner (via 1 
and associated parts); a first conical frustum section (such as 14 and associated 
components) having a pre-determined first pattern of orifice ports, the first conical 
frustum section having a basal end having a diameter proximate the diameter of the 
burner tube (as discussed above regarding claim 1), the basal end of the first conical 
frustum section being attached to the burner tube proximate the plurality of gas exit 
holes at a position radially inward from the gas exit holes, the first conical frustum 
section having a converging profile as the distance away from the burner tube 
increases, as discussed in the interview, above with regard to claim 1 , and seen in 
figure 2. Rhind also discloses a second conical frustum section (such as 9 and /10 and 
associated components) having a pre-determined second pattern of orifice ports having 
a basal end having a diameter proximate the diameter of the burner tube, the basal end 
of the second conical frustum section is attached to the burner tube proximate the 
plurality of gas exit holes at a position radially outward from the gas exit holes, the 
second conical frustum section having a diverging profile as the distance away from the 
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burner tube increases, as discussed in the interview, above with regard to claim 1 , and 
seen in figures 1-3. Rhind further discloses first and second conical frusta section 
communicating with the burner for mixing the appropriate amount of air to the volume of 
gas exiting the gas exit holes for defining a combustion chamber within the gas heater, 
which necessarily occurs given the structure. 

Regarding claims 21 , Rhind discloses that as applied to claim 20, as well as, 
predetermined first pattern of orifice ports on the first conical frustum section that 
include a plurality of evenly-spaced rows of orifice ports, as seen in figures 1-3. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 7-11, 19 and 22-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Rhind. 

Regarding claim 7, Rhind discloses that as applied to claim 6. However, a pre- 
determined second pattern of orifice ports that includes seven rows of orifice ports has 
not been explicitly recited. On the other hand, it would be obvious to one with ordinary 
skill in the art to vary the number of rows, as they will impact the heat output. 
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Regarding claim 8, Rhind, as modified, discloses that as applied to claim 7. 
However, a predetermined second pattern of orifice ports proximate the distal end that 
are larger in diameter than the first five rows closest to the basal end, has not been 
explicitly recited. On the other hand, it would be obvious to one with ordinary skill in the 
art to vary the size and shape of the holes, depending on the desired output. 

Regarding claim 9, Rhind, as modified, discloses that as applied to claim 8. 
However, a pre-determined first pattern of orifice ports that includes seven rows of 
orifice ports has not been explicitly recited. On the other hand, it would be obvious to 
one with ordinary skill in the art to vary the number of rows, as they will impact the heat 
output. 

Regarding claims 10 and 24, Rhind, as modified, discloses that as applied to 
claims 9 and 23. However, two last rows of the predetermined pattern of orifice ports 
proximate the distal end that are larger in diameter than the diameter of the orifice ports 
positioned in the first five rows closest the basal end has not been explicitly recited. On 
the other hand, it would be obvious to one with ordinary skill in the art to vary the 
number of rows, as they will impact the heat output. 


Regarding claim 11, Rhind, as modified, discloses that as applied to claim 10. 
However a first row of orifice ports on the first and second conical frusta sections that 
are equal in number to an aligned with the plurality of gas exit holes has not been 
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explicitly recited. On the other hand, it would be obvious to one with ordinary skill in the 
art to vary the alignment and number of ports, as they will impact the heat output. 

Regarding claims 19 and 25, Rhind discloses that as applied to claims 1 and 20. 
However, means for feeding a controlled amount of gas to the gas exit holes that is 
variable thereby adjusting the heat output of the system has not been explicitly recited. 
On the other hand, it is extraordinarily well known in the art to adjust the heat output via 
a variable system. Thus, it would be obvious to one with ordinary skill in the art. 

Regarding claim 22, Rhind discloses that as applied to claim 21 . However, at 
least a last row of the plurality of evenly-spaced orifice ports proximate the distal end 
that are larger in diameter than the first row closest to the basal end has not been 
explicitly recited. On the other hand, it would be obvious to one with ordinary skill in the 
art to vary the number of rows, as they will impact the heat output. 

Regarding claim 23, Rhind, as modified, discloses that as applied to claim 22 as 
well as a pre-determined second pattern of orifice ports on the second conical frustum 
section that includes a plurality of evenly spaced rows of orifice ports. 

Regarding claim 26, Rhind, as modified, discloses that as applied to claim 25. 
Further, it would be obvious to one with ordinary skill in the art to further modify the 
invention to include a flame sensor that communicated with the exiting gas to provide 
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flame rectification of the burning gas for the purpose of enhanced function, since 
sensors are extremely well known in the art. Moreover, it would be obvious to have the 
sensor work in combination with the feeding means for improved combustion. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kathryn Odland whose telephone number is (703) 306- 
3454. The examiner can normally be reached .on M-F (7:30-5:00) First Friday Off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Henry A Bennett can be reached on (703) 308-0101 . The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). // 


